COLIN FARRELLY & LAWRENCE B. SOLUM, An Introduction to Aretaic Theories of Law, in
This Review Essay argues that before we can determine how well aretaic theory compares with law and economics and rights theory as the best normative basis for law, we need to know much more about how virtue influences law. My critique of Virtue Jurisprudence focuses particularly on one area largely ignored by the authors: what is typically called "private law." In critiquing the work, I challenge the traditional distinction between "public" and "private" law. I assert generally that all law has public consequences, even "private law," and I posit specifically that times of economic stress shine a bright light on the distributional (i.e., public) consequences of private law rules. I conclude that virtue theory offers an intriguing new approach to the law and theory of private exchange transactions. Finally I apply my ideas to two current problems in private law: the possibility of litigation arising out of the many questions implicated by A.I.G.'s decision to pay hefty bonuses to many of the company's executives in the wake of the government bailout and many questions arising out of the federal government's initiatives toward helping distressed homeowners reform or modify mortgage loans with their lenders.
The fundamental concepts of legal philosophy should not be welfare, efficiency, autonomy or equality; the fundamental notions of legal theory should be virtue and excellence.
INTRODUCTION
Everything we know about legal theory is wrong. Or at least, this is the claim made by Colin Farrelly and Lawrence Solum in their important new anthology, Virtue Jurisprudence. Specifically, Farrelly and Solum tell us that we are arguing over the wrong question. The wrong question is whether normative legal theory should rest on either law and economic notions of welfare and efficiency or on rights-based notions of liberty and equality. To Farrelly and Solum, the answer to this question is neither.
In Virtue Jurisprudence, Farrelly and Solum claim the right question to ask is whether aretaic theory, which is a theory based on neo-Aristotelian principles of virtue and excellence (arête), is a better normative basis for law than either economics or rights. As the title of the anthology suggests, the editors say yes. The resulting claim is that "the fundamental concepts of legal philosophy should not be welfare, efficiency, autonomy or equality; the 2. Id. 3. Id. at 2. 4. Lawrence B. Solum, The Aretaic Turn in Constitutional Theory, 70 BROOK. L. REV. 475, 498 (2005) ("The move from virtue ethics to virtue jurisprudence is simply the translation of the aretaic turn in moral theory to the context of lawmaking and adjudication. For example, virtue jurisprudence postulates that the proper aim of legislation is the promotion of human flourishing through creation of the conditions for the development of human excellence.").
5. Probably the most well-known writer in law and legal philosophy to take virtue seriously is Martha Nussbaum. See, e.g., Martha C. Nussbaum, Non-Relative Virtues: An Aristotelian Approach, XIII MIDWEST STUD. PHIL. 32 (1988) . Further, the most well-known writer in the specific area of virtue and contract law is probably James Gordley. See, e.g., JAMES GORDLEY, THE PHILOSOPHICAL ORIGINS OF MODERN CONTRACT DOCTRINE (1991).
fundamental notions of legal theory should be virtue and excellence." 2 In other words, virtue should guide law, not economics or rights. Guided by virtue, the goal of law is "not to maximize preference satisfaction or to protect some set of rights and privileges: the final end of law is to promote human flourishing-to enable humans to lead excellent lives." 3 Anyone familiar with today's central legal jurisprudential debates will realize that these are bold claims. This is heady stuff, and the anthology's goals are lofty. Farrelly and Solum want to show, through a series of essays in various topics in law, nothing short of the idea that legal theory should be rebuilt on the norms of virtue.
That said, precisely how virtue influences (or should influence) law in order to promote human flourishing-to "create the conditions for the development of human excellence" 4 -is an open question, and a challenge to the overall success of the anthology. Another challenge is the theory's newness as applied to law. While virtue as a source of law is an ancient and pedigreed philosophical concept, it is not well represented in contemporary legal theory. Indeed, in the modern legal academy, express considerations of virtue are nearly unknown. 5 Further, the very idea of "virtue" seems intuitively too lofty, too vague, too ambiguous, and too indeterminate for law, and so legal theorists have left virtue largely unexamined in legal scholarship. Because the relevance of virtue to law is not presupposed in the legal academy, Virtue Jurisprudence should demonstrate it.
Before we can determine how well aretaic theory competes with deontology and consequentialism as the best normative basis for law, we need to know much more about the relationship of virtue to law. Indeed, the volume does not directly ask, and so cannot answer, some very important questions. One is how does (or should) virtue affect law? For example, should virtue be the source of substantive legal standards or rules, as at least one of the essays 6 . By "public law" I mean those subjects of law that concern the relationship of state to individual, usually thought of as criminal law, constitutional law, administrative law, and international law, and by "private law" I mean those subjects of law that govern the relationships between private actors, such as contracts, corporate law, most property law, etc. See, e.g., BLACK'S LAW DICTIONARY (abridged 6th ed. 1991).
suggests? Or, as others suggest, should the process of reasoning in virtue theory serve as a guide to reasoning in legal theory? Or is this all just theoretical, with no practical application?
In taking on these questions, this Review Essay identifies common themes among the essays in the anthology, and from those themes, teases out three possible relationships that virtue could have to law. These relationships are that virtue could guide legal decision makers, virtue could inform how legal institutions are shaped, and virtue could give content to broad legal standards. These three relationships, I assert, begin to suggest answers to some of the anthology's questions.
Moreover, as will be developed in this Essay, the key to unlocking virtue's relevance to law could be virtue theory's method of analysis. That is to say, the method of reasoning inherent in virtue jurisprudence-in Aristotelian terms, phronesis, or "practical wisdom"-is quite different than the method of analysis of either of the two dominant theories. Specifically, unlike either consequentialism or deontology, virtue jurisprudence does not depend on a single core substantive principle or value to guide all reasoning: deontology is guided by (some measure of) rights or entitlement, and similarly, consequentialism is guided by (some measure of) utility. By contrast, virtue theory is guided by the process, or method, of phronesis. At its core, phronesis is characterized by rejecting formalism in favor of contextualism, and by embracing the mean between two extremes as the site of best decision-making. As will be further developed in this Essay, it could be that phronesis is the key to unlocking the relevance of virtue theory to law.
Another important question left open by the volume but taken up by this Essay concerns the theory's scope: Does aretaic theory apply to all of areas law, or only various subjects in law? The anthology begs this question because the essays in the anthology are, with only one exception, about topics in public law. 6 In retrospect, the private law omission is unfortunate. For one, it suggests that virtue jurisprudence may not be relevant to private law. This is problematic. If virtue theory is relevant to public law, should it not also be relevant private law? If it is not, is it a complete theory? If not, is there a meaningful distinction between "public" and "private" law? This Essay 7. As used in this essay, I do not mean to equate or conflate the terms "economics" or "law and challenges both the public/private distinction and the idea that virtue theory is not relevant to private law.
The omission of private law is particularly untimely. In the current economic crisis, when even economists have admitted failures in the market, the government has increasingly intervened in transactions that, in more prosperous times, are the coin of the realm of private law. Government intervention in otherwise private deals turns transactional rules into a matter of public policy. For example, consider the current controversies arising out of AIG's executive compensation contracts (and the government's desire to impose special taxes on those contracts to recoup public "bailout" money), and the federal government's recent initiatives to enable distressed borrowers to modify disadvantageous mortgage loan terms. Without any inquiry as to whether virtue theory applies to private law, the anthology has little to say about whether virtue theory may shed light on these pressing issues.
This Review Essay takes up that task, and concludes that, at the intersection of public and private law, virtue jurisprudence may in fact be more informative than the two traditional paradigms. Of course, an anthology is by definition a sampling; an anthology does not attempt to represent the last word on a subject (here, a theory). An anthology is meant to start a conversation, and indeed this one does. But as an introduction to a potentially paradigm-changing theory, this sampling turns out to be too thin; an interested reader wants more. And the times now demand it.
The Essay proceeds as follows. Part I more closely examines what the anthology Virtue Jurisprudence tells us about the normative approach it espouses. Part II teases out and critiques three possible relationshipssuggested by common themes among the essays-between virtue and law. Part III applies virtue jurisprudence to two hybrid public/private law problems brought about by the current economic crisis.
I. WHAT IS VIRTUE JURISPRUDENCE, ANYWAY?

a. A Short Sketch
The idea that there may be a viable normative basis to legal theory other than the two predominant theories, being economics (utilitarianism, consequentialism) and rights (primarily Kantian, deontological) certainly strikes a chord. 7 Indeed, one could say that the consequentialism vs. rights economics," each of which is based on the social sciences, with the moral philosophies of consequentialism or utilitarisism. However, I do mean to capture a link between also suggested by Heidi Li Feldman, infra note 89, at 51: that law and economics (as probably the most well-known strand of "neoclassical welfare economics"), is the "public policy counterpart" to certain consequentialist-based moral philosophies, including utilitarianism. 8. FARRELLY & SOLUM, supra note 1, at 3 (noting that Anscombe's work highlighted the seemingly irresolvable competition between the two leading normative philosophical theories, deontology and consequentialism); see also Roger Crisp, Modern Moral Philosophy and the Virtues, in HOW SHOULD ONE LIVE? 1-2 (Roger Crisp ed., 1996) (noting that Anscombe's 1958 essay charged moral philosophers to put aside rights and consequentialism until one could better explain the tenets of the two principles-"pleasure" and "intention"-and suggesting that virtue may be the key to such explanation).
9. Thanks to Dennis Patterson for emphasizing this parallel. 10. When I mean virtue theory specifically as applied to law, I will try to use the phrase "virtue jurisprudence." But when I am describing virtue theory generally, I will use "aretaic theory" and "virtue theory" interchangeably, and sometimes just "virtue" for short. Virtue theory has a specific meaning:
Virtue theory is the area of enquiry concerned with the virtues in general; virtue ethics is narrower and prescriptive, and consists primarily in the advocacy of the virtues. Plato and Aristotle engaged in both simultaneously, but many modern philosophers have written on the virtues from positions of neutrality or even hostility. Crisp, supra note 8, at 5. As a potential rival, aretaic theory is based on virtue.
10 "Virtue" is one of those broad-brush terms, which, on one hand, seems very familiar, but on the other hand, is hard to situate with precision. In her essay Normative Virtue Ethics, philosopher Rosalind Hursthouse identifies two conceptions of virtue, each of which helps to define virtue. First, she identifies the Humean notion of virtue as "a character trait (of human beings) that is useful or agreeable to its possessor or to others (inclusive 'or' both times)."
11 She then identifies the "standard neo-Aristotelian [notion] claims that a virtue is a character trait a human being needs for eudaimonia, to flourish or live well."
12 There are multiple conceptions of virtue based on various normative approaches within 13. There are numerous normative approaches to virtue theory. See, e.g., ALASDAIR MACINTYRE, AFTER VIRTUE (1981) (virtue theory is justified because it helps citizens adhere to duty); cf. Julia Driver, The Virtues and Human Nature, in HOW SHOULD ONE LIVE?, supra note 8, at 116 (noting "the consequentialist basis for our judgments of virtue."). By contrast to either of these approaches, neoAristotelian virtue theory derives its justification from virtue as an end in and of itself: virtue promotes human excellence, and human excellence is an end of itself, not tethered either to the concepts of duty or welfare.
14. ARISTOTLE, SELECTIONS bk. virtue theory-neo-Aristotelian is just one. 13 The anthology adopts the neoAristotelian perspective.
In Nichomachean Ethics, Aristotle defines virtue as that which allows human beings to be happy: "[s]ince happiness is an activity of the soul expressing complete virtue, we must examine virtue."
14 There are two types of virtue and they are acquired differently: virtue of thought (acquired through teaching, and so "needs experience and time"), and virtue of character (acquired through habit, and so need to be "activated"). 15 Each will be described more fully.
As applied to law, the intellectual virtues are particularly important. The intellectual virtues are exercised in two ways, both by doing (through practical judgment) and by thinking (through contemplation). 16 Phronesis, or practical wisdom, is street-smarts: wisdom both grand and gritty. Practical wisdom is required for flourishing, because without it, one cannot determine right action.
17
Practical wisdom receives a good deal of attention in the literature, in part because phronesis seems to capture the interrelationship of means and ends. Practical wisdom is the result of experiences built up over time. These experiences in combination allow a person to exercise wisdom, though at the unconscious or intuitive level, which in turn leads to an appropriate judgment about how to respond to a practical dilemma.
18 Aristotle defines practical wisdom as "'a true and reasoned state of capacity to act with regard to the things that are good or bad for men. ' 26. Aristotle believed that the state should educate its citizens in the virtues. The state would do this in part to make up for the gaps in the family's ability to do so and in part to equip citizens to resist the inclination toward baseness that all humans are subject to. As such, virtue takes on a political cast-educating in the virtues is part of what the state should do for its citizens. See, e.g., Robert F. George, The Central Tradition, in VIRTUE JURISPRUDENCE, supra note 1, at 26 ("Making men moral, Aristotle supposed, is a-if not the-central purpose of any genuine political community.").
The virtues of character are also relevant to law. A character virtue is a "state," as opposed to a feeling or a capacity. 20 Aristotle wrote that "every virtue causes its possessors to be in a good state and to perform their functions well . . . ." 21 When one performs her functions well, she is exhibiting virtuous traits. Said another way, a virtuous trait is the state of one's character that produces a choice about an act or behavior that leads to a highly functional result. The trick is to identify the virtuous choice in any given situation.
To identify the virtuous choice, one must first identify a baseline, which is the "mean" trait between two extremes. The baseline allows one to measure whether any single trait (and so the resulting action that will be produced) is virtuous or not. In this way, one can then begin to imagine how the notion of virtue can provide action guidance. 22 Indeed, in any given context, "doing the right thing" requires an analysis of the choices available at each extreme in any given situation. 23 Consistent with the mean, the "right" thing is defined by the right choice by the right person at the right time. 24 Moreover, virtues may need to be conditioned. 25 If one lacks the habit, one should be trained.
26
Further, virtues do not always benefit the agent, but rather, they benefit the 27. Irwin, supra note 25, at 38-39. For more on how virtue is act-centered, see Hursthouse, supra note 11, at 19-36 (defending against the charge that because virtue is about how to "be" it does not provide guidance for the question of how to "act.").
28. Nussbaum, supra note 5, at 35 (emphasis in original). 29. Id. at 36. 30. Id. at 35. 31. Id. at 36. Nussbaum observes that Aristotle identified ten spheres of experience. They, and the corresponding virtue of "appropriate" response, are: fear of death (courage); bodily appetites and their pleasures (moderation); distribution of limited resources (justice); management of one's personal property where others are concerned (generosity); management of one's personal property where hospitality is concerned (expansive hospitality); attitudes and actions toward one's own worth (greatness of soul); attitudes toward slights and damages (mildness of temper); 'association and living together and the fellowship of words and actions' (truthfulness); truthfulness in speech (easy grace, as contrasted with coarseness, rudeness, insensitivity); social association of a playful kind (a kind of friendliness, contrasted with irritability and grumpiness); attitude toward the good and ill fortune of others (proper judgment, contrasted with enviousness, spitefulness, etc.); intellectual life (the various intellectual virtues, such as perceptiveness, knowledge, etc.); planning one's life and conduct (practical wisdom). Id. at 35-36 "other," and so can require action disadvantageous to the agent. 27 The notion of the mean as the baseline for virtuous decision making in any given context is one of the keys to virtue theory analysis, and virtue jurisprudence applies these concepts to law.
b. Preliminary Questions
At this point, one may ask again: is not the idea of "virtue" too indeterminate to be useful in any practical way? Because context matters so much, is not virtue theory too relative to yield any practical guidance to legal decision-makers? This is a serious charge.
Martha Nussbaum has written about what she identifies as the nonrelativity inherent in virtue analysis. Nussbaum has written that, to identify specific traits that lead to virtuous actions, Aristotle "isolated a sphere of human experience that figures in more or less any human life, and in which more or less any human being will have to make some choices rather than others, and act in some way rather than some other." 28 The virtue is "the name . . . of whatever it is to choose appropriately in that area of experience." 29 Some of the universal spheres of human experience, with the corresponding virtue in parentheses, include: appetite (moderation), distribution of limited resources (justice), and fear (courage).
30
According to Nussbaum, this approach is non-relative in that every human will have some of these experiences from time to time. One cannot be human and also avoid these experiences. In the midst of such an experience, each person will have to make a choice about an act or behavior. 31 Aristotle wrote (quotation in original). 32. Id. at 38-39. 33. Specifically, a first principle of natural law theory on the question of true and right standards of conduct is "no ought from is," meaning that law is not justifiable until it is justified (by "some higher ought-premise"). John 35. Id. at 230. Moreover, natural law represents "the articulation of some basic human goods or needs that any system of positive law must respect, promote, or in any case protect." Russell Hittinger, Natural Law and Virtue: Theories at Cross-Purposes, in NATURAL LAW THEORY 42 (Robert George ed., Oxford 1992). By contrast, Aristotelian natural right does not.
36. Yack, supra note 34, at 231 ("Aristotle does not appeal to nature as a final standard against which to measure the justice of our laws and political judgments . . . .").
that all humans in any society are trying to find answers to what is "good" within these spheres of experience, and as these are the problems that all humans encounter with each other by their nature of being human, the good is universal. 32 Yet, virtue is not just "natural law all over again," which is the objection (understandably) lodged upon mention of a universal good. Virtue theory and natural law do overlap, yet they are not the same. Both virtue theory and natural law share a commitment to some justification other than mere positive authority, and as such they differ from positive law. Yet, while the two schools share a view that a universal good exists, each defines it quite differently-natural law defines the universal good by reference to a higher authority, 33 while virtue theory defines it as a process of political communities reaching right judgments. 34 Thus, Aristotelian "natural right" is a process right in which "members of political communities make judgments about justice," while natural law accounts for natural right by reference to a higher standard against which the community's judgments are measured. 35 Further, in Aristotelian philosophy, recall that the mean is always contextual: what might be the right amount of bravery in one situation may be an excess, or a deficiency, in other. That Aristotelian right action is highly contextual may open aretaic theory to the charge of relativism (see above), but it shields the theory from the charge of natural-law-all-over-again-ism. 36 Finally, virtue theory may sound like deontology restated: If virtue is about doing the right thing, ultimately virtue theory is a version of deontology. Yet it is not. Virtue is related to both morality and ethics, but is the same as neither one. From the neo-Aristotelian perspective, virtue ethics is about 37. STAN VAN HOOFT, UNDERSTANDING VIRTUE ETHICS 17 (2006) ("[W]hereas duty ethics conceives of moral motivation or practical necessity as obedience to rules, virtue ethics conceives of moral motivation or practical necessity as responsiveness to values. An honest person values truth and if she finds herself in a situation where she might tell the truth or tell a lie to advantage herself, she will respond to the value that the truth holds for her.").
38. FARRELLY & SOLUM, supra note 1, at 2. 39. Id. at 6.
making choices about courses of action based on what acts will best help each actor become her best self (or "flourish"), not to follow rules.
37
This section has provided just a short summary of subjects on which volumes and volumes have been written, which is what the term virtue connotes, and has anticipated some preliminary confusions and objections. This section is not (and could not be) an exhaustive account of either, yet necessary to put the anthology and its contributions into context. It is to the anthology that I now turn.
II. VIRTUE APPLIED: VIRTUE JURISPRUDENCE, THE ANTHOLOGY, AND THE ESSAYS
a. The Anthology as a Whole
As noted, the anthology does not "make the case" for virtue jurisprudence. Rather, in the introduction, the editors specify two relevant points: first, that virtue can affect the content of law (what should the aim of law be?) and second, that virtue can affect the way law is implemented (what should legal institutions look like?).
38 But beyond this, nothing further is said directly on the question of how virtue is to "create the conditions for human flourishing" through law. The editors refer to this strategy as a "bottom-up" approach.
39
One consequence of this approach is that the contours of the relationship between law and virtue are left murky. But, these contours must be clarified before the theory's practical application and predictive power can be evaluated. These are critical questions and must be acknowledged before the theory can be assessed overall, because without at least asking the questions, the theory's practical applications are obscured. In order to know what virtue can do for law, one must know how virtue relates to law. As noted, the possibilities seem endless, and while each essay provides a discrete example of a specific application of virtue to law, the anthology as a whole makes no attempt to unify or synthesize the contributions. This Essay does that, by identifying three common themes among the individual essays.
b. Two Essays Lay the Foundation for the Work
Nine essays make up the anthology. Two of these are not examples of virtue jurisprudence, but foundational to the overall project George's essay stresses Aristotle's belief that the state had a duty to encourage virtuous citizens. 41 Aristotle believed that the state, through law, should educate its citizens in the virtues that would prepare them to counter and defend against non-virtuous citizens and political regimes. 42 George writes that "[m]aking men moral, Aristotle supposed, is a-if not the-central purpose of any political community." 43 According to George, Aristotle believed that men were prone to "act on passionate motives," which is not preferable to acting on the basis of reason. And, to encourage good individual decision-making, law "must first settle people down if it is to help them to gain some appreciation of the good, some grasp of the intrinsic value of 44 44 According to George, Aristotle believed this cooling was a job not just for the family, but also for the state, through law. George notes that Aristotle believed that "the paternal command . . . has not the required force or compulsive power . . . but the law has compulsive power, while it is at the same time a rule proceeding from a sort of practical wisdom and reason." 45 Aquinas accepted Aristotle's philosophy but approached it from a Christian perspective, which added another reason in support of law's enforcement of morality: that of "getting everyone to heaven." 46 This goal required the King to encourage men to lead virtuous lives, both for the King's sake and the citizens'. 47 George does not embrace the traditions of Aristotle and Aquinas without critique, but he does recognize the need for, and support, state intervention as to education in virtue. He critiques Aristotle's views as insufficiently attentive to diversity in human good, and as elitist, and recognizes critiques of Aquinas as in some ways limiting, instead of promoting, religious freedom. 48 But in the end, George supports the view that the state is justified in taking the lead in passing "morals legislation" to implement basic principles of what he calls the "perfectionist tradition": [L] aws that effectively uphold public morality may contribute significantly to the common good of any community by helping to preserve the moral ecology which will help to shape, for better or worse, the morally self-constituting choices by which people form their character, and in turn affect the milieu in which they and others will in future have to make such choices. 49 The second of the two foundational pieces is Professor Solum's essay Natural Justice: An Aretaic Account of the Virtue of Lawfulness. In this piece, Solum argues that justice is a natural virtue, and in so doing, explains the philosophical relationship between justice and virtue.
Solum builds this piece on top of what seem to be five tenets of virtue theory. First, justice is best explained as the virtue of lawfulness (as opposed to fairness). 50 Second, justice as lawfulness includes the requirement that 51. Id. at 167. 52. Id. 53. Id. at 190. Phronimoi derives from the concept of phronesis, or practical wisdom: "phronesis is the ability to respond appropriately to a particular situation; a phronimos is able to respond appropriately because he or she has the experience to discern what is morally relevant about the situation." Id. at 157. 54. Id. 55. Id. In aretaic theory, "just" positive laws (and so consistent with natural law) are those that are either "congruent" with social norms, or are "supported" by social norms. As unjust social norms and legal rules are not true nomoi, and could not be accepted by phronimoi, unjust norms and laws are not "true law" in the natural law conception of justice. Solum's thesis builds on the idea that justice is "a natural virtue for rational social creatures," and that such creatures function best when they cooperate to engage in complex tasks. 56 This is important because as Solum notes, "complex cooperation is only possible with stable expectations about social practices such as promising and legal practices such as contracting."
57
In other words, stable expectations about social practices promote flourishing, which is the goal of law in aretaic legal theory. Thus, justice, or encouraging citizens to act justly, is a proper (though not the only) aim of law. 58 And, the five tenets show that citizens must internalize the just laws and norms of their society to act justly. 59 This is a critical piece in the anthology as it shines light on the two Aristotelian concepts of nomoi and phronimoi, which shed light on the nuances of practical reasoning and practical wisdom. 
c. Common Themes: Three Relationships of Virtue to Law
The remaining seven essays, though each a discrete project, cohere around three common themes. These themes in turn suggest three concrete ways that virtue could affect law. These three relationships are: first, that virtue-through both the intellectual virtues and the virtues of character-can guide legal decision-makers; second, that virtue theory can shed light on how legal institutions should be shaped, and third, that the virtues may help give content to broad legal standards.
i. Virtue Can Provide Action-Guidance to Legal Actors
Three essays suggest the first relationship that I have identified; that is, that virtue can provide action-guidance to legal decision-makers. "Legal decision-makers" as I have used it here refers chiefly to lawyers and judges, but could perhaps include policy makers.
This relationship turns out to be both concrete and persuasive, in part because it relies most clearly on what strikes me as the biggest strength of virtue jurisprudence: its analytic method. In other words, each of these three essays is a lesson in how a legal actor who reasons from the perspective of virtue theory-reasoning with phronesis, from practical wisdom-can improve reasoning about problems in law. These three essays highlight what Aristotle called the intellectual virtues of practical judgment and contemplation. 60 The essays also show how the virtues of character-which are inherently bound up in the analytic method-can affect legal reasoning.
The three essays include first, Suzanna Sherry's Judges of Character, second, Lawrence Solum's A Virtue-Centered Account of Equity and the Law, and third, Rosalind Hursthouse's Two Ways of Doing the Right Thing. Sherry and Solum focus on the need for judges to make decisions based on norms of virtue, which are universal, and not based on politics, which is relative. Hursthouse focuses on how good lawyers faced with only bad choices can do the virtuous thing.
As to judges, Suzanna Sherry argues that to judge virtuously requires having those character traits "that allow an individual to make judgments where intellect runs out. In these examples, Sherry writes about character, but notes that the idea of the best character trait in any given context is uniquely bound up with the idea of aretaic analytic method. That is to say, the appropriate character trait (the one that will produce the best result) is honed by a process of reasoning (and if reason is faulty, then by practice, and finally, by habit) to reach the mean between two extremes. This way of thinking about judicial temperament allows for the possibility that "good" judicial temperament is not static. In other words, from the aretaic perspective, a good judge does not arrive at the doorstep of the courthouse with a fixed set of personality traits (or political predilections) that are either "better" or "worse" for judging. Instead, from the 72. Lawrence B. Solum, A Virtue-Centered Account of Equity and the Rule of Law, in VIRTUE JURISPRUDENCE, supra note 1, at 142, 157.
73. Id. at 157-60. Solum differentiates his notion of judging with phronimos from an approach that may sound similar: that of Dworkin's ideal judge, Hercules. To Solum, under a virtue-oriented approach, judicial choices are particularized to each case, while Hercules consults grand ideals for each choice. Solum argues that when judging from (with?) phronimos, grand theory building may be appropriate at times, and so a virtuous judge may at times reason as Hercules would, but then again a virtuous judge may be required to depart from "general rules and principles on the basis of their legal and moral perceptions of the facts of a particular case."
74. Rosalind Hursthouse, Two Ways of Doing the Right Thing, in VIRTUE JURISPRUDENCE, supra note 1, at 236, 240-42.
perspective of aretaic theory, a judge arrives with a set of dispositions, and series of decisions to make. It is up to each judge to assume the appropriate state of character called for by any given context, and to reason her way through the issues presented to reach the best (most virtuous) decision given all the circumstances. This is an entirely new way of thinking about judicial temperament.
Solum's essay, A Virtue-Centered Account of Equity and the Rule of Law, further illustrates this idea, but from the lens of one particular tool in the judicial toolbox: equity. Solum argues that the exercise of equity in particular cases is consistent with "the rule of law" generally if equity is exercised by virtuous judges acting virtuously, as opposed to ideologically. He claims that "equity can (or should) be done only by a phronimos, by a person of practical reason." 72 In aretaic legal theory, to be phronimos, or, in other words, to act virtuously (meaning with required practical reason), one must act with wisdom and integrity. 73 Thus, it is the very act of reasoning with wisdom and integrity that makes one "virtuous," not any single personality trait. Solum's essay extends that basic claim to a particularly knotty area of jurisprudence, which is the question of whether equity can ever be consistent with the rule of law. Solum concludes that in the hands of virtuous judge, one reasoning from a state of phronimos, the answer is yes.
Similarly, Rosalind Hursthouse argues that by reasoning like a virtuous person, a lawyer can make the best of a bad situation. Reasoning as a virtuous person allows a lawyer to be confident that the result was reached not out of intuition, but rather from reason: Virtuous reasoning allows for virtuous people to be lawyers who must on occasion choose between two otherwise non-virtuous courses of action. Hursthouse notes that a lawyer's "roleobligations" frequently generate moral dilemmas and conflicting moral obligations. In the face of such conflicts, Hursthouse urges effective moral decision-making to produce moral actions. Hursthouse admits that her concept of virtuous decision-making might often result in the same decision that a normal agent would make, but Hursthouse's virtuous agents choose the "right thing to do" based on good moral reasons, not as a simple knee-jerk reaction. A virtuous agent, and under appropriate role-obligations a virtuous lawyer, considers all choices presented by a serious dilemma, deliberates on the severity of each choice, considers alternate options, and selects the least-terrible option only after careful consideration. 75 Even after selecting the lesser of the two evils, the virtuous lawyer will act to mitigate the harm stemming from her "immoral" action and will not publicize or highlight her choice: "the virtuous are not content with being blameless and able to justify themselves . . . . They look around for a way or ways to make the best of it." 76 The key to all three pieces is understanding how virtue theory operates as an analytic method. That is to say, virtue theory is about making a practical choice that is the best of all choices in any given situation. As noted, virtue theory connotes a particular kind of reasoning: that of "practical wisdom." Practical wisdom requires a decision-maker to consider both the context of a particular situation, and to examine the mean between two extremes presented by that situation. It is there-at the mean point between two extremes-that virtuous decisions are made.
ii. Virtue Theory Can Shape Institutions
On an apparently different tact, one essay suggests the second of the relationships that I have identified: that institutions can and should be structured around norms of virtue. This relationship of virtue to law is at first blush less concrete than the first, yet, upon reflection, provides one of the most powerful examples in the volume. It clearly illustrates how the analytic method of virtue jurisprudence would enhance legal reasoning when the analytic method of the either of the two dominant theories would not.
In Civic Liberalism and the "Dialogical Model" of Judicial Review, Farrelly argues that judicial review should be remade to resolve the classic "Madisonian dilemma"-the tension between a desire for limited government (liberalism) and also for self-government (constitutionalism)-and that virtue should be the normative basis for the overhaul.
77 This is a critically important Farrelly rejects the predominant "principle-oriented" theories of distributive justice (Rawls et al.) in favor of a virtue-oriented approach, which he calls "civic liberalism." 80 According to Farrelly's conception of civic liberalism, "the justness of a society is measured by the extent to which it exercises the virtues of fair social cooperation."
81 These virtues are toleration, civility and fairness, and the "public philosophy" that takes toleration, civility and fairness "seriously" should also "embrace a 'dialogical model' of judicial review."
82 Taking the competing moral and pragmatic demands of toleration, civility and fairness seriously entails embracing, and not rejecting, the Madisonian dilemma. 83 Farrelly believes that a principle-oriented political theory cannot resolve the tension between these two ideals because by its nature, a principleoriented theory has as its reference point, the appeal to a rule or principle-singular-which then points in the direction of either liberalism or constitutionalism, but can not accommodate both. 84 From these premises, Farrelly constructs a new model of judicial review, importing two ideas from the Canadian constitution. 86 Specifically, he draws upon Section 1 of the Canadian Charter, which "recognizes a plurality of values," as opposed to a unitary principle-oriented approach, which is "uncompromising."
87 Virtue theory has shown the necessity for accounting for a plurality of ideals, and Farrelly asserts this provision effectively accounts for this need. He also draws upon Section 33, which is a legislative override of judicial declaration of unconstitutionality, and which Farrelly asserts "coheres with the moral demands of civility . . . ."
88 Such a provision effectively removes judicial supremacy, which, Farrelly asserts, virtue theory has shown is a danger to a pluralistic society. The end result is a "dialogical" model that, based on virtue, reconceptualizes judicial review to solve the Madisonian dilemma and account for the multiple values expressed in a pluralistic society: accommodating both liberalism (characterized by the virtue of toleration) and constitutionalism (characterized by the virtue of civility).
Finer points of political theory aside, this essay is intriguing because it illustrates another way in which virtue jurisprudence may in fact better account for competing (and apparently irresolvable) interests than other jurisprudential theories. Though focused on a particular issue, this essay has broader impact. In this essay, Farrelly shows how, in contrast to principleoriented theories, virtue theory privileges not a single core value or principle but a process-that of practical reasoning. As such, the essays suggest that, as an analytical method, virtue jurisprudence may be better able to account for 89 pluralistic values or ideals, which, in a pluralistic democracy, are sure to characterize any legal debate. The essay thus offers a taste of an important new analytical approach to "stand-off" questions in legal theory, and shows that the approach is worthy of further consideration to test its mettle.
iii. Virtue Can Give Content to Broad Legal Standards
Finally, three essays suggest the third relationship I have identified, which is that virtue can give content to broad legal standards. The three essays are a mixed bag of success and questions. On one hand, the idea that virtue can somehow give substantive content to law is somewhat intuitive: When one first hears the phrase "virtue jurisprudence," one might naturally think that the phrase must mean law should be based on some "virtuous" rules or standards. Yet upon reflection, this idea is revealed to be relatively marginal: As the other essays in the anthology show, virtue jurisprudence turns out to be much less about virtue as a substantive source of law than it is about a method of reasoning about law.
That said, this project does succeed in a particular space, which is how virtue theory informs the legal standard of "reasonableness." In Prudence, Benevolence and Negligence: Virtue Ethics and Tort Law, Heidi Li Feldman writes that virtue theory currently informs the reasonable person standard in negligence law. 89 Her thesis is that reasonableness is only one part of a threepart standard, which incorporates virtues of due care (prudence) and caring (benevolence).
Feldman's idea is that In this way, Feldman argues that courts and commentators should explicitly account for the role of virtue in the negligence standard.
92 Feldman asserts the last 50 years of tort scholarship and case law have been dominated by either Kantianism or utilitarianism ("and its public policy counterpart, neoclassical welfare economics"). 93 Feldman suggests that the influence of both the two dominant schools of thought have eclipsed other ideas, and that these ideas are 1) based on neo-Aristotelian conceptions of virtue, and 2) are relevant to tort law today, both descriptively and normatively.
By contrast, Antony Duff and Kyron Huigens debate a hot topic in criminal law theory: why we punish. In these two essays, Duff and Huigens offer competing answers to the question of whether virtue can explain or justify punishment. Specifically, Duff and Huigens each recognize some role for virtue in criminal law, but they disagree on the extent of the virtue's power. The site where they seem to agree is again around the idea of reasonableness, as it relates to the criminal law defense of duress.
Huigens's thesis is broader than that, however. Huigens argues that virtue is immensely important to any theory of why we punish. 94 In short, Huigens's account is that in a well-functioning society, law is not a means, law is instead an end. 95 Part of acting virtuously, or, in other words, with phronesis, is the practice of reasoning well about ends. 96 Huigens asserts simply that crimes happen not when a person's character is bad, but rather when reasoning fails. In other words, when a citizen fails to deliberate on the end of law, crime happens. 97 Thus, to Huigens, the answer to why we punish is at least in part offense. Crimes are manifestations of callousness, persistent immaturity, narcissism, greed, lack of empathy, impulsiveness, uncontrolled anger, and so on-failures in the rational constructions of an agent's motivations, including the standing motivations that make up a character. We hold people responsible for failures of character in ordinary morality, and when failures of this kinds result in a violation of a criminal prohibition, we hold people responsible by punishing them. because the criminal in her criminal act failed to reason, and that failure led to the criminal act. Duff, on the other hand, insists that virtue jurisprudence has little to say about criminal law because such a theory would require either that the law punish the agent for lack of character, or that the law punish the act for lack of character. 98 As noted, Duff accepts that virtue may be relevant to the duress defense. 99 However, he believes it only applies through the narrow lens of reasonableness: If a reasonable person could have resisted and defendant did not, he will be liable. 100 He also argues that the duress defense should not set an unreasonably high standard above the reasonable person standard: "[the defendant] is then excused if and because resistance would have required a greater degree of courage or commitment than the law can properly demand of us."
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The criminal pieces differ from the tort piece in that they are more directly about legal theory than doctrine. (And I suspect that how persuasive one finds the application of virtue theory to criminal law theory correlates highly to one's pre-existing views of the answer to the question "why do we punish.") That said, the two essays do provide another example of virtue theory giving content to a legal standard.
Indeed, it strikes me that the broad legal standard of "reasonableness" is a rich site for further analysis and research from the perspective of virtue jurisprudence. 102 Reasonableness cuts across many areas of law (including contract, for example) and necessarily requires a contextual judgment-a hallmark of virtue theory reasoning. In certain areas of doctrine, it is possible to imagine that Aristotelian virtues of character, each of which is derived from a separate "sphere of human experience," will touch what we know today as a broad legal standard of conduct, such as negligence. In that case, the Aristotelian conception of what makes a life "good" in any sphere of human 103. Id. Another is the reasonableness standard in contract law. As I have written elsewhere, this doctrinal space could be another where virtue could give content to law.
104. Feldman, supra note 89. 105. Distributive justice allocates social and political benefits and burdens between citizens, while corrective justice rights wrongs between private parties. experience is still relevant. Feldman has squarely identified one such site; the criminal pieces suggest another. Though the possibilities are not limitless, there surely are other such spaces in legal doctrine. Further scholarship on the question could yield surprising answers.
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In sum, then, the nine essays in the anthology taken together suggest at least three different relationships of virtue to law: virtue can provide actionguidance to legal decision-makers; virtue can shape legal institutions; and virtue can give content to legal doctrine and shape theory. The most successful of these are built on the idea that what makes virtue theory different and promising is the concept of phronesis.
III. VIRTUE AND PRIVATE LAW
So far the discussion of virtue theory as applied to law has been limited mostly to topics in public law (constitutional theory, criminal law, professional responsibility, jurisprudence). But if phronesis is indeed a key to unlocking virtue theory's relevance to law generally, then there should be no reason to limit that theory to public law jurisprudence. There is nothing inherently "public" about phronesis. Indeed, though the majority of the essays in the anthology take on public law subjects, one rather successful piece is about a semi-private law subject (Feldman's piece on tort).
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For the sake of argument, taking a conservative position, one might assume that virtue jurisprudence may be relevant to public law because public law is largely based on distributive justice, while private law requires corrective justice. 105 One might assume that virtue theory, interpreted as a political theory, can better inform the former. These would not be unreasonable assumptions, but they would be incomplete. This Section shows why.
In Part A, this Essay challenges the distinction between public and private law. This Part shows, as one example of private law, the public aspects of contract law. The public aspects of private law (such as contract) are made plainer during a crisis in economic or public policy, but are present even in times of economic prosperity. Part A also shows that the more public aspects of contract law are under-theorized, leaving a gap in the literature around these issues. In Part B, the Essay puts these ideas to the test and explores more fully how the problems of the A.I.G. bonus contracts and the federal mortgage modification program might be approached from the perspective of virtue jurisprudence.
a. Contract Is a Private Law Subject That Has Public Consequences
It has been said that there are "too many theories" of contract. 106 And this may be true. But it isn't often that an entirely new theory makes an entrance onto a scholarly stage, and so when that happens, the entrance is noteworthy. Beyond noteworthiness, however, is a deeper intuition. The intuition is that virtue theory is particularly well-suited to engage with a particular set of issues in contract theory. Those issues arise out of an under-theorized aspect of contract law, contract's public side. 107 The public consequences of contract are not often noted, but exist, are important, and are under-theorized.
While contract is a private institution-private parties transfer or exchange private property-the institution of contract also has public consequences, even in the absence of an economic crisis. These consequences are both social and political. First, the social: Any private transaction creates some form of relationship between the contracting parties. 108 Second, the political: Contract rules do have distributional consequences. 109 Moreover, as courts refine the common law of contract through the process of enforcing some private bargains and not others, private adjudication produces public policy effects. 110 In these ways, contract is not only economic, or "private," it is social and political, or "public."
111 So, while contract certainly does allocate private resources among private parties, contract also has important public consequences.
As set forth above, private law's public consequences are made more obvious in times of economic stress. In times of economic serenity, scholars and commentators, journalists and pundits are more comfortable ignoring the public aspects of private law than in times of economic stress. crisis, we lose this luxury. That said, most (but not all) contract theorists are interested primarily in the private side of contract. While there are some theorists who explicitly take up contract's social aspects, 112 in the main, contract theory is still framed in large part by concerns over contract's private side. As will be explained infra, virtue theory seems particularly well-suited to address the under-theorized public consequences of private law, including contract law.
i. The Social Aspects of Contracting
One face of contract's public side is social: the relationship or the engagement between the parties that arises out of their dealing. Though undertheorized, this side of contract has received attention recently from legal scholars. For example, both relational theorists and communitarians have taken up this project.
The relational theorists study the ways in which the relationship that develops between repeat contracting players eclipses law as a source of contract regulation. These theories have been criticized as being insufficiently doctrinal; the critique is that they rely too purely on context, and pure context cannot produce determinate legal rules. 113 Additionally, communitarian scholars note that the very fact of a promise or contract creates "relations" between actors, and so any theory of contract needs to account for these relations. 114 Specifically, communitarians criticize both consequentialist and entitlement theories as being overly individualistic. They offer instead a theory that is built on the notion that through both promise and contract, people engage with each other, and the rules of contract need to account for this engagement. 115 Finally, a new school of "contractarians" take up the question of what contract law should be from the perspective of how individuals should treat each other.
116 Unlike communitarians, contractarian theory is individualistic. It is also a form of deontology: The question for 117. Id. 118. Cohen, supra note 110, at 586 ("From this point of view the law of contract may be viewed as a subsidiary branch of public law, as a body of rules according to which the sovereign power of the state will be exercised as between the parties to a more or less voluntary transaction.").
119. See, e.g., Kronman, supra note 109, at 474 (asserting that the "non-distributive conception of contract law cannot be supported on either liberal or libertarian grounds, and defend[ing] the view that rules of contract law should be used to implement distributional goals whenever alternative ways of doing so are likely to be more costly or intrusive.").
120. Id. at 499. 121. Moreover, one could also say that, like any unifying theory, contract theory is inherently political. Contract theory asks, why and when do we enforce contracts? As with any theory, different theories of contract have different political foundations and consequences. For example, the will theory of contract, where it is said that courts enforce contracts because, and only to the extent that, contracts are the product of each party's will, is rooted in the same Enlightenment political philosophy valuing personal freedom which informed our Jeffersonian Bill of Rights. And as theory informs doctrine, the rules themselves take on a political cast. This is observable even at the most meta-level of contact doctrine, tracing the evolution of the common law from pre-classical contract, to the First Restatement (individualism and will theory), to the Second Restatement and the U.C.C. (both more objective, more reliant on community standards and judgments about "reasonableness").
communitarians is what are the principles to which contracting parties must adhere in order to contract. 117 
ii. The Political Aspects of Contract Law
The other public aspect of contracting is the effect that private law adjudication has on public policy. There are two significant public policy effects. First, consider the truism that contract is a body of law that brings state enforcement power to bear on private parties.
118 Contracts, by their very nature, are law; the corpus of private contract law becomes public law through adjudication. Second, and perhaps more importantly, contract law comes loaded with distributional consequences, whether we (as citizens of a liberal political and economic society) want it to or not. 119 Indeed, scholars have noted that certain contract rules are primarily distributional. For example, Anthony Kronman has written that minimum wage laws, regulating how little an employer can agree to pay an employee, are an example of "contractual regulation" that has significant redistributional consequences.
120 Though these consequences are not often analyzed, either by courts or commentators, they exist.
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These consequences are more pronounced as citizens' vulnerabilities to losses occasioned by or affected by private law rules increase and are exploited. As Collin Farrelly noted in his essay on judicial review, citizens in liberal democracies are vulnerable to losses of jobs, decreases in health, and increases in crime, and more. Exploitation of vulnerabilities produce "claims for justice," and behind these claims are "claims of distributive justice;" for example, she who loses her job claims "I should have it back." 122 Indeed, the news cycle of the past year has been chock full of claims of distributive justice arising out of issues of private law, in turn traceable to personal economic vulnerability.
One prominent example is whether A.I.G. shareholders-and, after the bailout, U.S. taxpayers-should be entitled to some form of restitution of $165 million in bonuses paid to A.I.G. executives in the wake of receiving $170 billion in federal bailout money.
123 These bonuses were paid because of the contracts between the company and the executives. Another prominent and current example is whether unwise, unlucky, or understandably uninformed mortgage borrowers should be entitled to relief from extremely disadvantageous loan terms in their contracts with their lenders.
124 When questions such as these dominate daily discussions in boardrooms, lunchrooms, and classrooms, one is hard-pressed to deny the distributional consequences of private law, including contract law.
iii. Contract's Public Consequences Are Under-Theorized
Despite the public aspects of contract, most theorists engage with the economic or private aspects of contracting. This does not include only law and economics scholars, but includes all scholars who tend to overlook contract's public consequences, which, in times of economic prosperity, includes most scholars. Specifically, in times of economic serenity, contract's social and distributional consequences are less pronounced, not as apparent, and certainly not part of the daily news cycle, than in times of economic stress. For example, in the past 30 years-a time of relative (not absolute) economic serenity-contract law and legal theory has been significantly influenced by law and economics scholarship. 125 Yet, as noted, the economic times are changing. As the anthology demonstrated virtue jurisprudence's relevance to issues of public law, this 126 . Posting of The Editors, supra note 123. 127. See, e.g., The New York Times Dealbook, Geitner Urges Bank Fees to Recoup A.I.G. Bonuses, essay claims that virtue theory is equally well-suited to take up issues arising out of the public aspects of contract law and theory. The reason is not that virtue theory is more "right" about law (either public or private) than the two dominant theories. The reason is that virtue theory is about the reasoning process, while the two dominant theories are each about a core value. Law and economics is, at bottom, about incentivizing rules that maximize welfare or utility. Deontology is, at bottom, about incentivizing rules that respect preexisting rights or entitlements. Virtue theory, at bottom, at least as applied to law, seems to be about bringing practical wisdom to bear on particular problems. Practical reasoning does not presuppose a core value; it presupposes only a method of reasoning that is contextual rather than formal, and which has the potential to accommodate a plurality of values.
b. Practical Application: Virtue in Private Law?
In the remainder of this Essay, I consider more practically the question of how virtue might impact private law. Drawing on some of the possible relationships of virtue to law that I have observed embedded within the essays, I revisit two concrete questions of private law from the perspective of virtue jurisprudence.
i. A.I.G.'s Bonus Contract Kerfuffle
Several important legal issues have arisen out of A.I.G.'s executive compensation contracts over the past year. One issue was whether or not the contracts themselves-contracts for bonuses paid to high-level executives, many of whom worked in the very divisions that ended up doing the most damage to the company (and arguably the national economy)-were enforceable as a matter of contract law. As was widely reported in the media, A.I.G. first responded to criticism of its compensation payouts by invoking the "contract defense," claiming the company had no choice but to pay the bonuses that they were obligated by contract to pay. 126 What validity is there to the contract defense? Ought the contracts be honored, or should they be modified? A newer issue is that, to the extent the company has chosen to honor those contracts, whether the federal government may impose special taxes or fees on those payments.
As to the first issue, contract law experts point to various theories, yet reach different conclusions. Some experts argue that the contracts are utterly unenforceable (or else modifiable), 128 while others argue that the contracts should be enforced as written, as enforcement is best for the institution of contract law, the company, and the national economy. Along the way are differing viewpoints as well about what doctrines of contract law might apply to the issues: frustration of purpose applies, 129 frustration of purpose does not apply, 130 unconscionability applies, 131 unconscionability does not apply. In short, experts have yet to reach any consensus.
Perhaps the most intellectually honest answer to the contract defense question is that, if the goal is to obtain some form of rescission of the compensation contracts, then there are many strategies, both legal and common business-sense, that can be employed. 132 But that does not actually answer the question; it only begs it. Given all the circumstances, what should be done? Of course there is no easy answer, and I do not pretend that virtue theory is the magic bullet that solves the problem for once and for all. But I do think that because of its unique analytic method, virtue theory may offer insights that may help shed a different light on the problem, and as a result, may suggest alternative ways of approaching a resolution.
One reason that current approaches may fail to yield consensus is that mostly, viewpoints on contract (as with all law) stem from one of the two dominant normative approaches, either some version of consequentialism (law and economics) or some version of deontology (rights). As I have written elsewhere, each of these approaches comes with its own set of blind spots, yet because of its symbiotic emphasis of both means and ends, virtue jurisprudence does not. 133 So, a consequentialist might argue that the contracts of any particular problem. The two dominant normative theories, by contrast, each privilege one over the other: deontology privileges the means over the ends, and consequentialism privileges the ends over the means. As I have written elsewhere, virtue analysis is symbiotic: its reasoning embraces both means and ends fully and equally, and so virtue jurisprudence does not suffer from "blindspots" as do both law and economics and rights-based theories. should be enforced because, in the end, everyone is better off if these executives stay in their seats long enough to unwind the tricky products and investments that caused all the trouble in the first place. 134 In contrast, a deontologist (in contract law, a promise theorist) might assert that, while it is important to keep promises, a change in underlying assumptions, in the form of bankruptcy in the absence of government bailout, might well have voided the obligations. 135 Both arguments have merit, and the challenge is how to resolve competing interests while not sacrificing what is valid within each position. Virtue theory may be a better normative approach than either law and economics or deontology in a situation like this because virtue theory is particularly adept at sorting out competing interests and accommodating pluralistic values.
In other words, as noted above, each of the dominant normative perspectives proceeds as if there is a single right answer, a single value to be pursued, or a single set of substantive norms to follow to guide decisionmaking. Virtue theory does not make such an assumption. In virtue theory there is no single virtuous value or norm to guide decision-making. Instead, as demonstrated in the Collin Farrelly essay, one of the strengths of virtue theory is its ability to account for seemingly irreconcilable differences, or pluralities, in values. I believe that the reason that virtue theory has this strength is that it is not, to use Farrelly's term, a "principle-oriented" theory. Rather, one could say that virtue is a process-oriented theory-the process of phronesis, or practical reasoning. In sum, elevating the value of the reasoning process itself over a particular substantive principle may liberate our thinking about problems such as those presented by the A.I.G. compensation contract conundrum. So liberated, we may see new approaches, or even new resolutions, that may have been obscured by the two dominant (principleoriented) theoretical frameworks.
ii. Mortgage Foreclosure Crisis and Federal Loan Modification Program
The Treasury Department recently announced a $75 billion program to assist troubled homeowners trying to resist foreclosure and keep their homes in the face of mortgage terms and obligations the homeowners cannot meet. 136 The program is comprehensive. In part, it requires that borrowers and lenders attempt to work toward affordable payments through a loan modification program, and if that fails, the program empowers judicial modification of troubled loans during bankruptcy proceedings.
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Some critics object, on the basis of law and policy. The legal objection is that absent fraud, mistake, changed circumstances, or some other recognized defense or doctrine of excuse, there is no basis to modify a validly made deal. If the consumer simply did not understand the extent of her obligation, then she should have asked for an explanation before proceeding. In short, this argument rests on the idea that, as "strict liability," contract law requires that once a deal is validly formed, it can not be undone simply because the distributive effects of the deal are grossly inequitable. The policy objection is not dissimilar: the risk of moral hazard should prevent the government from bailing out borrowers who were just too unsophisticated to make the deals they did. 138 The argument is that the taxpayers should not have to "pick up the tab" for others' carelessness and personal irresponsibility.
On the other hand is the practical notion, cited by the U.S. Treasury Department, that the economy simply cannot afford to absorb the effects a purely unmitigated mass of foreclosures would cause. 139 Again the question is, without getting bogged down in political principles (big government is good; big government is evil), how do we justify this new level of government 140. U.S. DEP'T OF THE TREASURY, supra note 136, at 3-4. The program materials state that the goal is to reconcile these interests by "bring[ing] together lenders, investors, servicers, borrowers, and the government, so that all stakeholders share in the cost of ensuring that responsible homeowners can afford their monthly mortgage payments-helping to reach up to 3 to 4 million at-risk borrowers in all segments of the mortgage market, reducing foreclosures, and helping to avoid further downward pressures on overall home prices." Id. at 3 (emphasis in original). intervention in private transactions? How do we think through what the new institution of the federal "Making Home Affordable" program should look like, both on a practical level (a job for policy makers, and potentially, if litigated, courts) and a theoretical level (a job for academics, economists, policy makers, and informed citizens of all stripes)?
Drawing on lessons from the Farrelly essay, virtue theory could be one way to think about this new institution. The program explicitly purports to reconcile competing interests. 140 Thus, the public debate over the program will surely be marked by the plurality of values suggested above, from personal responsibility and the risk of moral hazard, to the role of government in ensuring the social "safety net," catching failing homeowners and shoring up fragmenting communities.
At this point, there is no litigation over the program itself, though such litigation is certainly imaginable. When it arrives, courts will be forced to confront the competing and pluralistic values that underlie the legal rules applicable to the specific issues presented in any particular case. Moreover, even before that day arrives, each specific bankruptcy proceeding will be a micro-forum in which these same issues will surface. Lenders will argue to bankruptcy courts that any modification be as modest as possible, thus best respecting the original terms that had been agreed to by the lender and borrower (an argument from a deontologic perspective). Borrowers, on the other hand, will assert that any modification be as generous as possible, in order to give homeowners the best chance to continue ownership and prevent foreclosure and all its consequences for communities (an argument from a consequentialist perspective).
As with the A.I.G. compensation issue, there are surely no easy answers or magic bullets to be discovered. No single anthology or theory could claim otherwise. Instead, the claim is more modest. The claim, at least, is that with the introduction of a new theoretical perspective on law, we can step back and perhaps see new arguments or new perspectives, which in turn could lead to new possibilities for resolution. With time, scholarship, debate and thought, it is not unimaginable that Virtue Theory may become an important source of this kind of new perspective.
Indeed, for all the reasons outlined in this Essay, there are many reasons to think virtue theory might be quite relevant to these issues. That is to say, precisely because there is no single answer to the competing claims arising out of this new and expansive federal program, there is little reason to think that a normative theory that depends on single core value or principle might better resolve the controversies than a theory that requires reasoning over both means and ends, and starts from the premise that the "right" result is probably found at the mean between two extremes. Those are the hallmarks of virtue jurisprudence.
IV. CONCLUSION
Virtue Jurisprudence as both a theory and an anthology are significant contributions with as yet unknowable potential to influence normative legal theory. Whether the theory can compete with deontology and consequentialism remains to be seen-it will in all likelihood take years of writing and debate to fully realize the theory's potential. Yet it is true that as an introduction, the volume has significant gaps: there is little consideration of private law and no explicit discussion of any unified vision of practical application.
It could be that the newness of idea left the editors with little choice in these matters. It could be precisely because virtue theory as applied to law is such a novel idea that it will necessarily take time and experience in order to better learn how virtue is relevant to law, and what the ultimate relationship between law and virtue is or should be. It could be that the only way to answer that question is to continue to apply virtue to law, concept by concept, and not until the conversation is more robust can any one theorist step back and try to offer the unifying principles that right now, the work lacks.
That said, the very act of bringing virtue explicitly back into conversations about law is an immensely significant contribution. Now that virtue theory has been introduced to jurisprudence, legal theorists should take it seriously. With time and attention, theorists will eventually uncover the specifics of the theory's potential impact on law. A good time to start that work is now, and a good set of issues to launch that project is unfolding before our eyes, in newspapers, in boardrooms, in town halls, and in conversations among ordinary citizens, every day.
